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I) INTRODUCTION:  CHILD CUSTODY 
Rights to child custody are divisible into different types related to degrees of physical possession and decision-making authority accorded to a parent. 

A) Physical custody

The physical possession and control of the child is referred to as physical custody. 23 Pa. C.S.A. §5302.  There are degrees of physical custody.

1) Primary Physical Custody refers to the parent with whom the child primarily resides.

2) Partial Physical Custody refers to a parent with whom the child does not primarily reside, but who has custodial periods which include overnights.

3) Visitation refers to a scheme where the parent is not permitted to take actual physical custody of the child.  23 Pa. C.S.A. §5302 Visitation may specifically be required to be supervised. 

4) Shared/Joint Physical Custody is generally used to refer to a custody scheme in which both parties have relatively equal shares of the child’s time, although this may not be the case.

B) Legal Custody

1) Legal custody is the right to make major decisions affecting the child.  23 Pa. C.S.A.§5302  Legal custody involves a bundle of decision-making rights in major areas such as education,  religion, medical treatment, etc.  
(i) Shared legal custody is the primary and preferred type of legal custody.  Both parents share equally in major decision-making regarding the child.  Day to day decision-making is generally the province of the parent with physical possession at the time the decision is made.
(ii) Specifically apportioned legal custody is a scheme where specific areas of decision-making are accorded solely to an individual parent while other areas of decision-making are shared.

(iii) Sole legal custody is the right of one parent to make all major decisions regarding a child.  Generally, the parent holding sole legal custody will be required to share all relevant information with the other parent.  
II) CHILD CUSTODY LEGAL STANDARDS
A) Burden of proof

Each party in a custody dispute stands in equal stead, with neither bearing a burden of proof, nor, conversely, each bearing the burden of proof, which is preponderance of the evidence.  Murphey v Hatala, 350 Pa. Super. 433, 504 A.2d. 917 (1986) (both); In re Temos, 304 Pa. Super. 82, 450 A.2d 111 (1982) (neither)
B) Duration

A custody order, whether agreed or court ordered, is always subject to modification for cause. 

C) The child’s interests are paramount 

In custody disputes, the controlling question and paramount concern of the court is the best interests of the child, and all other considerations are deemed subordinate to the child’s physical, intellectual, moral and spiritual well-being. McMillen v McMillen, 529 Pa. 198, 602 A.2d 845 (1992)  

D) The parents’ interests are subordinate to the child’s
In child custody cases, the rights of the parents must be deemed subordinate. In Re: Davis, 502 Pa. 110, 465 A.2d 614 (1983).  The purpose of a child custody decree is to help a child, not punish or vindicate a parent.  English v English, 322 Pa. Super. 234, 469 A.2d 230 (1983)

III)   CHILD CUSTODY PLEADINGS
Custody procedures are governed by Pa.R.C.P.§ 1915 et seq
A) Complaints and Petitions
1) Initiation of Action

Custody actions may be brought on their own or as part of a divorce or abuse petition. The form of complaint is set forth in Pa. R.C.P. §1915.15(a) No responsive pleading is required.  

2) Agreement

Parents may reach an agreement at any time and  incorporate it into a consent order.  The court is not bound to accept it.  Miller v Miller, 423 Pa.Super. 162, 620 A.2d.1162 (1993)
3) Modification

A parent seeking to change an existing custody order files for a modification.  The form of the modification petition is found in the Pa. R.C.P. at § 1915.15.
4) Contempt

If a parent is claiming noncompliance with an existing order, a claim for contempt would be filed.

5) Special Relief  

Parent may file a petition for special relief on any matter encompassed within the realm of child custody. Pa. R.C.P.§1915.13

6) Petition for Emergency Relief  

Where the delay in relief will result in immediate harm, a petition for emergency relief may be filed under Pa. R.C.P. §1915.13

IV)    SPECIFIC SPECIAL NEEDS ISSUES IN CUSTODY LAW
Establishing the best interests of a child with special needs is particularly challenging.   When the parents agree as to the custody scheme for the child, it is their lawyer’s responsibility to craft a custody order which will effectuate their intentions and withstand challenge.  When they disagree, the goal is choose the most effective procedure through which to educate the court about the specific needs of the child and obtain an order which will effectuate the client’s wishes.
A) AGREED CUSTODY ORDERS
1) Sole or specific legal custody schemes

For a variety of reasons, parents may agree that one parent should have sole legal custody for purposes of disability-related decision-making, while retaining shared legal custody in other areas of major decision-making.  Agreed sole legal custody is uncommon under usual circumstances and, as such, may be subject to additional scrutiny by the courts.  It is important that the parents’ consideration for the agreement be fully described, and the parameters of the legal custody itself be detailed.  

(a) Sample form:  “Agreement for Custody”  A redacted version of an agreement approved and made order of court, added as Sample 1.
2) Parenting agreements

Parents of children with special needs have many day to day considerations, which may involve expense, cooperation, or effort on the part of the other parent. To avoid miscommunications and provide for efficient parenting, when the parties wish to more fully establish their agreement as to the care, maintenance, and well-being of their child with special needs, they may wish to enter into a comprehensive parenting agreement.  This agreement may be incorporated by stipulation into an order of court and made part of the custody order.  

(i) Sample form:  “Parenting Agreement” A redacted version of an agreement approved and made order of court, added as Sample 2.
B) DISPUTES

Specific special needs issues in custody disputes relate to disagreements over the existence and severity of the child’s disability, treatment and services.

1) Expert testimony

Evidence concerning a child’s disability may be presented through expert evaluation and testimony.   An expert’s report may not be used in custody unless the expert testifies
, or the parties consent to the use of the report and, in shared legal custody situations, the experts own professional standards may bar his appearance if the other parent objects to his participation in the litigation. 

(i) Pa. R.C.P. 1915.8 Rule 1915.8 Physical and Mental Examination of Persons:  Either party can move under Rule 1915.8 to request an order permitting evaluation of the child.  While frequently employed to obtain an independent custody evaluation, 1915.8 also may be used for more targeted purposes, to obtain an evaluation specific to the inquiry as to the nature and severity of a child’s disability.  

(i) Sample form:  Stipulation and Order (redacted) for targeted expert evaluation added as Sample 3.
(ii) Courts do not diagnose or prescribe treatment and are not obligated to defer to expert opinions. In re Donna W, 325 Pa. Super 29 (1984). Inquiry into the best interests of the child remains a determination based upon the weight of the evidence.  In practice, amidst the he-said/she-said atmosphere of custody trials, an opinion from an independent expert who is not primarily a litigation or custody expert, brings significant weight to the scales.

2) Disputes Over Decision-Making in Special Needs Cases
When parents are in conflict regarding special needs issues, there are several available legal avenues of approach.  For a one time decision –such as the choice of a summer school program, for example, the parent may petition the court for special relief, as described above, specifically asking for the court to referee the decision. 
  In the alternative, for a long-term solution, the parent may seek a modification of the current custody order.  When seeking a change in the scheme apportioning major decision-making authority, the parent is seeking a change in legal custody. 23 Pa. C.S.A. 5302.  Major decisions include those involving education and medical issues.  Therefore, a parent who currently has shared legal custody who wants sole authority to decide educational matters for the child, is asking for a specific modification of legal custody.  

3) Standard custody orders

While custody is decided on a case by case basis, in the vast majority of cases, the initial custody order will have some version of primary/partial physical custody and shared legal custody.  

4) Shared custody: Legal Standards

 The caselaw concerning shared legal custody uniformly addresses the mixed rights of shared physical and legal custody. While there is no presumption in favor of shared custody in general (In re Wesley K., 229 Pa. Super 504, 517, 445 A.2d 1243 (1982)); absent a showing that one parent is deficient in his or her ability to make major decisions, parents usually share legal custody of the child.  Bernard v Green, 412 Pa. Super 201, 602 A.2d 1380 (1990). 
(i)  Four Factor Test:  There are four factors for Courts to consider in deciding whether shared custody is practicable in a given case:  (1) both parents must be fit, capable of making reasonable child rearing decisions and willing and able to provide love and care for their children; (2) both parents must evidence a continuing desire for active involvement in the child’s life; (3) both parents must be recognized by the child as a source of security and love; and (4) a minimal degree of cooperation between the parents must be possible. Wiseman v. Wall, 718 A.2d 844, 848 (Pa. Super. 1998).   
(i) A Minimal Degree of Cooperation Requirement:  
The ‘minimal degree of cooperation’ requirement comes into play in cases where the parents, over time, have established that they have developed no mechanism for communication or cooperation.  The Court in Welsey explained that “a minimal degree of cooperation…is [an] important consideration to awarding shared custody” and that “if shared custody proves unworkable because parents cannot agree and seek frequent court intervention, then the trial court may have to consider withdrawing the shared custody status.”  299 Pa. Super. at 517-18.
(ii) Alternatives to sole or specified legal custody

To avoid the drastic alternative of limiting the decision-making rights of a parent, in situations where parents simply have difficulty reaching decisions, or cooperating, but have not established the impossibility of co-parenting, the courts have developed several alternative methods of assisting them.  Depending upon the county, co-parenting coordinators, mediators, or parenting facilitators may be available, with participation either entirely on a voluntary basis or court ordered.  See Yates v. Yates, 2008 PA Super 296 (2008)
(iii) Caselaw:  In the following cases, the court found that shared legal custody was not in the best interests of the child:

(a) Wiseman, supra. “Parents have difficulty in communicating in relation to basic needs in [child’s] life”where parents disagreed about such things as daily vitamins and the choice of the child’s doctor.
(b) Chiarulli v. Hart, 143 P.L.J. 148 (1995) In a dispute over public or private schooling, the court found that while the couple could cooperate enough to share physical custody, “when faced with major decisions (e.g. legal custody issues) the parties invariably failed to exhibit even a minimal degree of cooperation”,  and granted sole legal custody to the parent who had been making the decisions; 
(c) Lakhavani v. Lakhavani, No. FD-00-10082-005 (Court of Common Pleas, Allegheny County February 12, 2004) Parents could not agree on the child’s school.  The Court granted sole legal custody to the Mom because she was better able to understand the child’s needs while the Dad had violated court orders and encouraged the child to lie to the mother;
(d) Amatullah-Bey v. Alobadi, No. 009512286 (Court of Common Pleas, Philadelphia County [?] March 23, 2005) Court granted sole legal custody to Dad because Court had “serious concerns about Mother’s emotional stability and fitness as a parent” where mom had refused to have child vaccinated or enrolled in school, claiming she home schooled, although she was unaware of any of the state requirements regarding home schooling;  
(e) Shapiro v. Shapiro, No. 009708786 (Court of Common Pleas, Philadelphia County, December 8, 2004) The Court affirmed grant of sole legal custody to Mom where parents were “even unable to communicate with each other by telephone because Dad constantly screams, yells and curses at [Mom], and, therefore [were] not capable of even a minimal degree of cooperation” and Dad’s “excessive communication with [son’s] doctor’s caused them to refuse to treat [son.]”
5) Contempt of Shared Legal Custody
While there is no presumption in favor of shared legal or physical custody, once granted courts have been strict to enforce it.  In Senatore v. Senatore, 58 Pa. D. & C.4th 564 (2000) the court held that Mom’s unilateral decision to administer a medication (an antidepressant) to 10 year old son without consulting Dad was a “blatant disregard of Dad’s rights and obligations under the concept of shared legal custody” even though the medication was properly prescribed and resulted in a positive change.  The Court said that Dad had been “deprived of his right to equally participate in the major decisions impacting his son’s life” and ordered the discontinuation of the medication.
6) Mixed Physical and Legal Custody Disputes
Issues concerning disagreements over implementation of treatment plans, allowing access to tss or other behavioral health workers, and consistency of environment involve mixed issues of physical and legal custody. At issue is when does the need for therapy trump the right of the non-custodial parent to control over his home?  One parent may claim that the other parent is being obstructionist, either by blocking what is best for the child for reasons unrelated to concern for the child’s best interests, or  refusing to abide with treatment plans laid down by the treatment team while the child is in that parent’s home.

(i) Expert testimony concerning the child’s specific needs will be required to prevent the parent’s claims from deteriorating into a he said/she said with nothing to tip the balance of the evidence.
7) Relocation – Specific Dangers
Relocation from jurisdiction to jurisdiction always creates a delicate custody situation.  Special needs children present additional critical issues.  Although most disability entitlements are federal in origin, they are highly specific to the legal residence of the child, and vary widely not only as to state, but county of residence, and school district of residence.  In Pennsylvania, divorced parents can move with the child as long as they notify each other.  However, if the non-custodial parent does not believe that the relocation is in the child’s best interest, then a hearing must be held pursuant to Plowman v. Plowman  409 Pa. Super. 143, 597 A.2d 701 (1991).  Similarly, if the primary custodial parent who is contemplating the move anticipates that the other parent will object, she should seek approval of the court prior to the move.
(a) Plowman Hearing :  In a Plowman hearing, the Court must make the factual determination as to what is in the best interests of the child.  The court must consider the following three prong test:
(i) The potential advantage of the move and the likelihood that the move will substantially improve the quality of life for the custodial parent and the children, and is not the result of a momentary whim on the part of the custodial parent;

(ii)The integrity of the motives of both the custodial parent and the noncustodial parent in either seeking the move or opposing the move…; and,

(iii)The availability of alternative, realistic, substitute visitation or partial custody arrangements.

(iv)To those factors, in every case involving a special needs child, the complications of existing disability entitlements and available services must be considered. 
II)   SPECIAL EDUCATION RIGHTS DIRECTLY AT ISSUE IN CUSTODY DISPUTES
Under IDEA, the signature of ‘a parent’ is required to permit an LEA to take action.  Similarly, ‘a parent’ has the right to refuse actions, bring due process claims, or otherwise act in the interest of the child’s educational rights.  This creates interesting legal situations when one parent takes one legal action under IDEA, while the other, whether at the urging of the School District or unilaterally, undercuts the first, particularly as the timelines in special education are brief and absolute.  Petition to the family court may be necessary to resolve the problem.
A) Quasi-Relocation:  Residential Placement

1) A distant residential placement which obviates the partial custody rights of the non-primary parent may be challenged via a contempt or Plowman special relief petition (see above).  Requests for injunctive relief, even if temporary, may ruin the chances for securing placement at a preferred facility.

(a) This may be particularly troublesome with Magellan or other MHMR/provider placements out of state, where beds are of limited availability and the residential approval may have been not only hard-fought but tenuous.

(b) Sample form:  Petition for Special Relief added as Sample 4.
B) Disagreements Special Education and Disciplinary Actions by Districts
1) Because the preservation of a child’s rights under IDEA depends upon a parent’s reaction to a NOREP within a very brief period of time, any interference with those actions by a disgruntled parent may have irreversible consequences.   This may require an emergency petition for a legal custody change or other relief.  The proof of the exigencies establishing emergency status and the imminent risk to the child’s rights may be found in the minutia of education law and procedure.  Because these laws are unfamiliar to most common pleas judges, they should be explained through the pleadings, and through attachments.  
2) Case Study:  Petition for Emergency/Special Relief Pursuant to Pa. R.C. P. 1915.13/ Sole Legal Custody Regarding Educational Issues  
(a) Fact pattern:  Parents had shared legal custody but a longstanding history of disagreement as to their child’s diagnoses, treatments and educational services, where a child had been identified as entitled to special education since an early age.  When Father disagreed with the District’s proposed disciplinary placement, the District sought and obtained Mother’s signature agreeing to the placement, and went forward with the placement. 
(b)  Procedure:  Father petitioned the family court for Emergency Relief seeking sole legal authority regarding his child’s education.  
(c) Held:  Hearing held; Father’s petition granted.  Father awarded sole legal custody for purposes of educational decision-making.

III) CUSTODY DIRECTLY AT ISSUE IN SPECIAL EDUCATION DISPUTES

A) Due Process Hearings:  Case Study:  Due Process brought by student’s Mother 

1) Facts:  Where Mother filed for due process claiming a denial of FAPE and Father sided with the School District, the Due Process Hearing Officer took note of the differences of opinion between the parties in fashioning her opinion and limiting access to the award.  

2) Held:   The District had denied FAPE and the student was entitled to compensatory education.  As to the dispute between the parties, the Hearing Officer specified which parent had the right to decide how the compensatory education fund would be spent:  “As for the nature of the compensatory education award, the Student’s mother and only his mother, may decide how the hours should be spent…. “   ODR Decision # 9743-08-09 (2009) The Hearing officer explained the “[t]he award is limited to the discretion of the student’s mother because of the father‘s implicit, and in some cases explicit, support for the District programming.
IV) REPRESENTING SINGLE PARENTS IN EDUCATION LAW

A parent, acting alone, on behalf of a child must be in a position to guarantee his or her own authority to do so, vis a vis the other parent.  
A) This may be accomplished by:

1) Fully informing the client of the possible risks and pitfalls posed by the non-cooperating parent; and

(a) Having the other parent sign the retainer agreement; or,

(b) Having the client obtain a written authorization from the other parent concerning the client’s authority to pursue the suit, including the right to negotiate settlement and sign settlement papers; and,

(i)  Having client’s retainer include an indemnity clause  (See Sample 5); and,
(ii) Strictly maintaining confidentiality of all information concerning client and client’s child against requests or demands of the non-client parent.

B) The expert should be retained and releases for his or her evaluation and testimony be obtained from both parents prior to any legal suit being brought, if successful prosecution of the suit is dependent upon expert testimony.
“[Parents] go to professionals, professionals who sometimes could never really isolate a cause of behavior, who have consistently said for seven years that XXXX has ADHD; that he is distracted; that he can’t concentrate and he doesn’t focus.  Now, I realize it’s a very trendy diagnosis today.  Whenever a kid misbehaves, it’s very fashionable to say the he must have attention deficit disorder or hyperactive disorder.  The problem is for the last seven years you had a report which is very thorough and comprehensive from Children’s Hospital in Philadelphia.  We all know their reputation, and we all know their resources.   They have said that the child suffers from that ailment.  …Mother, who believes it’s a structural problem, refuses to accept that diagnosis.  She may be right, but at this point I’d like to rely upon the doctors at CHOP rather than on mother’s intuition.” The Honorable Alan J. Rubenstein, J, BCCP, from an intra-transcript Order of Court, 2009








� Cyran v Cyran, 389 Pa. Super. 128 (1989)


� In this situation the parent may opt for an alternative parent coordinator or mediator system, as described in a later section.






