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A.  Introduction:  


While the support rules found at Pa R C P 1910.16 et seq provide the flexibility to address many of the issues in child support, much of the law applicable to special needs issues is found in caselaw.  


There are three distinct categories of support issues:  issues concerning income calculation, issues concerning the duration of the obligation of support, and issues concerning expenses.  
1. Issues Concerning Income Calculation:  Generally, in Pennsylvania, support is based upon the net monthly incomes of the parties,  Pa. R.C. P. 1910.16-2(c), the first question being what is to be included in ‘income.’
i) Special Needs Trust Disbursements:  Disbursement made to the household under the terms of a special needs trust are not includable as household income to mother and/or child for purposes of support calculations.  Ricco v Novitski, 2005 Pa Super 121, 874 A.2d 75.  In this case, a child who had been disabled in an accident, had the settlement from his lawsuit held in a special needs trust.  The domestic relations section initiated a petition to modify support order at the time the child turned 18.  Father contended that all support obligation should end, as the child was independent. The child was determined to be an unemancipated disabled adult, and thus entitled to ongoing support.  The Domestic Relations Officer, in his support calculations, included the disbursements from the trust in Mother’s household income.  This was found to be in error. The court held that it was reversible error to allow a downward deviation from guidelines due to a child’s income from a special needs trust, referencing settled law that a parent must discharge his support obligation to his minor child where he can reasonably do so, regardless of the child's assets. Sutliff v Sutliff , 515 PA. 393, at 405 (1987) The court also noted that the calculation permitting downward deviation gave insufficient credit to Mother’s contribution toward maintaining the child and controlling costs and that it is the Parent’s fiduciary duty to preserve the special needs trust assets for the disabled child’s future needs. Ricco, supra @ 83-84.
(1) A caveat concerning Special Education Settlement Agreement ‘trusts’.  Most trusts brought into issue in child support disputes are estate planning creations or have received a judicial imprateur under Pa. R.C.P.2039.  Special Education Compensatory education “trusts”, “funds” and Agreements to form a trust with or without accompanying Arc or other pooled trusts have not received court supervision and approval, and are generally not documented by financial institutions. Some are crafted as actual special needs trusts; many are not.  SNT caselaw may not be found controlling.

ii) UGMA accounts.  A UGMA account, similarly, is a ‘vehicle for giving property to a minor; the custodian has a fiduciary duty to manage, invest and use the funds for the minor’s benefit,’ and, therefore, it should not be considered income. Kotzbauer, supra, at 493.
iii) Earning potential Pa.R.C.P. 1910.16-2(d)(4):  Earning potential issues arise in cases of special needs children where the primary custodian claims that his or her ability to earn money is limited by the demands of caring for the child.
(1) Generally, where one party is not presently employed, or is claimed to be underemployed, the Court may impute earning capacity to a party who is not working up to his or her earning potential.  McNulty v McNulty 347 Pa. Super. 363 (1985)  In determining earning potential, the focus in on the particular circumstances of the parties, Arbet v Arbet, 2004 Pa Super 435 (Pa Super 2004) Adams v Adams, 563 A.2d 913 (Pa.Super. 1989)

(a) Nurturing parent doctrine.  A parent who reasonably, under the circumstances, elects to stay home with small or needy children is a ‘nurturing parent’. In appropriate cases, the earning capacity of a nurturing parent need not be considered when calculating support.  Atkinson v Atkinson. 616 A.2d 22 (Pa.Super 1992)    In determining whether to expect a nurturing parent to seek employment, the trial court must balance factors such as the age and maturity of the child, the availability and adequacy of others who might assist the custodial parent, and the adequacy of available financial resources if the parent does remain at home. Commonwealth ex rel. Wasiolek v. Wasiolek, 251 Pa. Super. 108, 380 A.2d 400 (Pa. 1977). The court "is not strictly bound by the nurturing parent's assertion that the best interest of the child is served by the parent's presence in the home." Stredny v. Gray, 353 Pa. Super. 376, 510 A.2d 359, 363 (Pa. Super. 1986). 

(b) Nurturing Parent and Exceptional Children:  Where the exceptional needs of a child are such that a primary custodian must be available to care for the child, the nurturing parent doctrine will apply.  This may be true even where  a change in severity of diagnosis or needs has caused the primary custodian to decrease his or her income in response.  Soncini v Soncini, 417 Pa. Super. 393 (Pa. Super. 1992)

(c) High earning potential  : The nurturing parent doctrine may prevent assigning an income to a custodial parent of a child with special needs, even though, in other circumstances, she may have been assigned a relatively high earning potential. In  Krankowski v O’Neil, 2007 Pa Super 179 (Pa. Super. 2007), the father was in the service; the mother, primary custodian of the parties’ minor child, dually diagnosed with autism and mental retardation, was a lawyer.  Nevertheless, the court applied the nurturing parent doctrine and did not impute income to the mother.
b) Issues Concerning Duration:  Unemancipated adult children:  Generally, the duty to support a child ends when the child turns eighteen or graduates from high school Hanson v Hanson, 425 Pa. Super 508, 625 A.2d 1212 (Pa. Super. 1993)  However, parents may be liable for support of their children who are 18 years of age or older, where, “the child, upon reaching the age of majority, has a mental or physical condition that prevents the child from being self-supporting. Hanson, supra, interpreting 23 Pa. C.S.A. §4321.  “To determine if an order of support is appropriate, the test is whether the child is physically and mentally able to in profitable employment and whether employment is available to that child at a supporting wage.”  Id at 1214.

i) Automatic modification notification “emancipation inquiry”:  Domestic relations will issue notice of proposed modification within one year of the subject child of an order turning 18 years of age.  
ii) “Emancipation”: Emancipation is a rebuttable presumption.  Style v Shaub, 2008 Pa Super 184 (2008)  The determining factor in defining “emancipation” is economic earning capacity.  Kotzbauer v Kotzbauer, 2007 Pa. Super 257 (2007)

iii) Support amount for adult child:  The child support guidelines apply in support actions for an adult dependent child. Crawford v. Crawford, 429 Pa. Super. 540, 633 A.2d 155 (Pa. Super. 1993).
iv) Post-majority petition for support.  Where a preexisting order has been terminated by default under Rule 1910.19(e), parent and/or child is not estopped from filing a new request for support for the child, now over the age of 18, where the disability resulting in the child’s inability to be self-sufficient already exists at the time the child reaches the age of majority.  Style v Shaub, 2008 Pa Super 184 (2008).
v) Child support and SSI.  The practitioner needs to know the effect an order for adult child support for the unemancipated adult child will have on SSI and other entitlements, and advise clients and plan accordingly. Child support to an adult child is income without the 1/3 reduction.  See attached POMS labeled as Sample 6.
2) Issues Concerning Expenses:  Rule 1910.16-6
a) Reasonableness of Expenses:  Expenditures for residential placement of children with special needs are subject to review by the court for reasonableness of cost.  D.H v R.H, 2006 PA Super 125 (Pa. Super 2006)  reversed the family court's order directing father to pay, as additional child support, a percentage of the minor children's unreimbursed medical costs  for out of state residential treatment programs chosen by mother.  The opinion stated that evidence was not presented showing mother had inquired into programs that may have been available in Pennsylvania and/or covered by medical insurance and that, under the circumstances, imposing the majority of costs upon father in addition to child support and alimony obligations would be unreasonable and confiscatory.
b) Third Party Standing for Reimbursement.  Third party providers have standing for reimbursement by parent, for services provided to unemancipated adult child. Geiger v Geiger, 715 A. 2d 454 (1998); Bradford Cty C & Y v Powell, 2005 Pa super 419 (2005).

c) Private School.  1910.16-6 (d)  The guidelines do not take in to account expenditures for private school or other needs not specifically addressed.  The court must determine the needs are “reasonable”, and thereafter allocate the expense between the parties proportionate to their net incomes.

d) Children placed outside the home: effect on primary residence calculations:  The Superior Court rejected the contention that child support orders should be suspended during periods during which children are placed residentially outside the home of the primary custodial parent, finding that that parent still must maintain an appropriate residence in anticipation of the child's eventual return. R.C. V. J.S., 2008 PA Super 219 (Pa. Super 2008)

Pa R.C.P Rule 1910.19(e)


(e) Within one year of the date a child who is the subject of a�
�
child support order reaches eighteen (18) years of age, the�
�
domestic relations section shall issue an emancipation inquiry�
�
and notice to the obligee, with a copy to the obligor, seeking the�
�
following information:…�
�
(4) any special needs of the child which may be a basis for�
�
continuing support for that child beyond the child's eighteenth�
�
birthday or graduation from high school, whichever is last to�
�
occur.


�
�
The notice shall advise the obligee that if the inquiry is not�
�
returned within thirty (30) days of mailing or if there is no�
�
agreement or the child does not have any special needs, the�
�
charging order may be modified or terminated by the court.�
�
When no other children are subjects of the child support order 


and the obligee either does not return the emancipation inquiry


within thirty (30) days of its mailing or does not assert grounds


for continuing support for the child, then the court shall have the


authority to administratively terminate the child support


charging order without further proceedings at any time on or


after the last to occur of the date the last child reaches age


eighteen (18) or graduates from high school. Termination of the


charging order shall not affect any arrears accrued through the


date of termination. The court shall have the authority to enter


an order requiring the obligor to pay on arrears in an amount


equal to the amount of the charging order until all arrears are


paid.


If the order applies to another child or children and/or the oblige


asserts that there is an agreement between the parties or that a


child has special needs requiring continued support, then the


domestic relations section may schedule a conference to


determine if the charging order should be modified.


�
�









