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INTRODUCTION


The cornerstone of the Individuals with Disabilities Education Act (IDEA) is the mandate that school districts, following specific procedures, develop a written plan for the identified child’s education. This plan is called the Individualized Education Program (IEP).  Challenges to legal sufficiency of the IEP  as created 
, written
  or implemented, form the basis of most disputes. 

The IEP is a self-contained legal document.  If challenged, an IEP is judged within its four corners, as of the date it was drafted.
 The IEP, as a whole and in its component parts, must meet minimal statutory requirements to be legally sufficient.
A note about the attached model IEPs

There is certain information about the child and the educational program that an IEP is required, by law, to contain.   The federal OSEP-created model IEP form (titled: Part B Individualized Education Program) contains only the child and program-related information mandated by law to be included in an IEP.  The PATTAN IEP format (Individualized Education Program(IEP)) is currently in use in Pennsylvania. Because Federal law requires that school districts document compliance with additional federal special education requirements, PATTAN’s IEP form includes some of that additional documentation. The following page by page discussion relates to the Pennsylvania format, updated October 2009, from PATTAN.
THE LEGALLY SUFFICIENT IEP, PAGE BY PAGE
1) PAGE ONE  

a) Individualized Education Program (IEP):  An IEP is defined as a written statement for each child with a disability that is developed, reviewed, and revised in a meeting in accordance with IDEA and Regulations 34 CFR §§300.320-300.324; 20 U.S.C. 1412(a)(4).  
b) IEP timetables:
i) IEPs, generally, must be in effect at the beginning of each school year. §300.323;20 U.S.C. 1414(d)(2)(A)-(C)
(1) Initial IEPS must be developed within 30 days of identification of child for special education.

ii) Children transferring from other districts within the state:

(1) The new District must provide FAPE in accordance with the previous IEP until it either adopts the previous IEP or develops a new one.

iii) Children transferring from another state:

(1) The new district must provide FAPE “including services comparable to those described in the child’s IEP from the previous public agency” until the new LEA conducts an evaluation and develops a new IEP.

iv) Frequency of IEP Review and Revision.§300.324(b)

(1) IEP review must take place not less than annually to determine whether a child’s goals are being achieved and to revise the IEP as needed.

v) Projected date for beginning of services, and their duration, are mandated information required to be included in the IEP. §300.320

vi) Age, Grade and Anticipated Year of Graduation: An IEP must include transition services when age-mandated, beginning not later than the first IEP to be in effect when the child turns 16, or younger if appropriate. 300.320(b)

c) Ensuring Parent Participation

i) LEA is required to take steps to ensure that one or both parents are present at the IEP meeting, including:

(1) Notifying parents of the meeting and scheduling at a mutually agreed time and place.

(a) Providing notice in compliance with the act.

ii) If parent cannot attend in person, LEA is charged with pursuing other methods of ensuring parent participation. §300.328

(1) Meeting may be held without parent only when IEP team is unable to “convince the parents that they should attend.”§300.322(d)  In this case, the District must keep detailed records of attempts to contact parents.
d) Changing an IEP Without Meeting §300.324(a)(4)

i) The parent and IEP team may agree to not convene a meeting to make changes after an IEP has already been developed for the school year but, instead, may amend the current IEP in writing. §§300-324(a)(4)

(1) Changes can be added to the written document through amendment, rather than by redrafting the entire IEP. §300.324(a)(6)
2) PAGE TWO – the IEP Team

a) IEP Team Members and Attendance.

i) Governed by §1414(d) of IDEA, the IEP team includes mandated members:

(1) the parents of the child with a disability (see Ensuring Parent Participation, above)

(2) not less than one regular education teacher if the child is or may be participating in regular education;

(a) The regular education teacher must participate in development of behavioral interventions and discussion of supplementary aids, services, modifications, and supports for school personnel. §300.324(a)(3) et seq

(3) not less than one special education teacher

(4) a representative of the local education agency

(5) an individual who can interpret the evaluation report

(6) other individuals with specialized knowledge of the child, at the LEA or parents’ discretion

(7) when appropriate, the child with the disability.

(a) the child with the disability must be invited to transition meetings

b) Excusal of Attendance and Written Input

i) Team attendance is not necessary if parent, in writing, and LEA agree that the team member’s attendance is not necessary, because:

(1) The member’s area of study, or service is not being discussed.

(2) If the meeting does involve the member’s area, that member may only be excused if both parent, in writing, and LEA consent, and the member submits, to parent and IEP team, input, in writing, prior to the IEP meeting.

3) PAGE THREE
a) Together with the Transfer of Rights notice at the bottom of page two, this page documents the delivery of the mandated Procedural Safeguards Notice to parents.

i) This notice has been held, by some courts, to constitute the whole of the “information required to be provided to parents” under Part B of the IDEA. 300.315(f)(3)(D)

4) PAGE FOUR

a) Special considerations: §300.324 (a)(2)  The special considerations section of the sample IEP mirrors the legal requirements for special considerations in development of IEPs.  The IEP team must consider these factors, and, if they are found to be applicable to the child at hand, address them in the body of the IEP. 
i) These considerations must be addressed not only in isolation, but in conjunction with the whole of the child’s needs.

(1) Communication needs taking into consideration the full range of needs.

(a) ex., alternative communication through the child’s communication mode, taking into consideration the child’s academic level.
(2)  Behavioral – consider positive behavioral interventions and supports.
(a) Pennsylvania law imposes its own limitations on aversive behavioral interventions, in addition to those included in IDEA.

(b) Behavioral concerns are also indicated in certain diagnoses, and are highly relevant in situations involving discipline or disciplinary removals.

(c) Behavioral concerns may trigger the need for an Functional Behavioral Assessment (FBA).

5) PAGE FIVE
a) The IEP must take into consideration the results of the most recent evaluation of the child.  §300.324. 

b) Legally Mandated Achievement and Functional Performance Levels: §300.320 

(1) An IEP must include a statement of present levels of academic performance and a 
 statement of present levels of functional performance.

(i) Functional means nonacademic, as in “routine activities of everyday living.” 
 

(ii) This mirrors elsewhere in IDEA where it is specifically stated that the fact that a student is advancing from grade to grade does not relieve the district of the obligation to provide FAPE. §300.101; 20 U.S.C. 1412 (a)(1)(A)

(iii) To provide present levels of functional performance, these skills must be measured.  “Evaluation procedures used to measure a child’s functional skills must meet the same standards as all other revaluation procedures consistent with §300.304.” Commentary in the Federal Register, page 46661.

(iv) This is the starting point for the IEP.  Specially designed instruction and accommodations, and appropriate goals, are all to be based upon these assessments of present levels of performance.

(v) Progress can only be measured against starting levels, and adequate educational benefit is assessed through a comparison of starting levels and goals.

1. Case law:  The adequacy of present levels is discussed, most recently, in Souderton Area School District v J.H., No. 08-2477 (Feb. 2009 ED PA)
(b) Statement of how the child’s disability affects the child’s involvement and progress in the general education curriculum (i.e., the same curriculum as for nondisabled children). §300.320

(c) §300.324 requires the IEP team to consider the strengths of the child, 

and the academic, developmental and functional needs of the child.  
5) PAGE  FIVE, Lower, and SIX:  TRANSITION

a) An IEP must include transition services, where appropriate, based upon the student’s age and needs. Transition is described in the regulations at §300.43.  It is important to note that:

i) transition services may be required prior to age 16 where the team determines it is necessary for an individual student;

ii) progress on transition goals is required to measurable §300.320(b)(1)
6) PAGE SEVEN and EIGHT

a) An IEP is required to contain a statement of appropriate accommodations necessary to measure performance of child on state and district assessments.§300.320(a)(6)
i) If the child requires an alternate assessment, a statement of why and description of the assessment is required.

ii) If the child is assigned to take alternative assessment, short term goals and benchmarks are required to be included in the IEP.§300.320 (a)(2)(ii)  

iii) Only a small percentage of students are permitted to be assigned to the alternate assessment pool.

7) PAGE NINE

a) An IEP is required to contain a statement of measurable annual goals designed to meet the needs that result from the child’s disability, to enable the child to be involved in and make progress in the general education curriculum and meet each of the child’s other educational needs that result from the child’s disability.
i) Goals: Goals must be nongeneric, and specific to the present levels and identified needs of the child.  To provide adequate educational benefit, they should provide for achievement commensurate with ability. 

b) Statement of how the child’s progress toward annual goals will be reported, concurrent with the issuance of report cards.

i) Must be specific and understandable.

c) The IEP must include the projected date for beginning of services and modifications, frequency, location and duration.  
d) For children assigned to alternate assessments, benchmarks and short term objectives are required. §300.320

8) PAGE TEN: Specially Designed Instruction 
a) The law requires an IEP to contain a statement of special education and related services and supplementary aids and services, based on peer-reviewed research to the extent practicable, to be provided to the child and, a statement of program modification and supports for school personnel necessary to enable the child to:

i) make progress in the general education curriculum,

ii) participate in extracurricular and nonacademic activities,

iii) be educated and participate with other children, both disabled and nondisabled, in the activities described;

(1) Argument frequently concerns whether the SDI contained in an IEP is generic or, indeed, specifically designed for a particular student’s needs.

iv) Peer reviewed research: IDEA 2004 included a new prescriptive mandate that specially designed instruction (sdi) and related services be based on “peer reviewed research to the extent practicable.”  
(1) Definitions:  Peer Reviewed Research.  Requests for a specific definition of PRR to be included in the regulations were denied. ‘‘Peer-reviewed research” generally refers to research that is reviewed by qualified and independent reviewers to ensure that the quality of the information meets the standards of the field before the research is published. However, there is no single definition of ‘‘peer reviewed research’’ because the review process varies depending on the type of information to be reviewed.”

(2) Definitions:  To The Extent Practicable. Black's Law Dictionary defines the word practicable as "that which is performable, feasible, and possible." 
  In common usage, in law, ‘practicable’, as used unmodified in the context of the phrase found in IDEA 2004, would translate to “possible’, meaning that the use of methodology based upon PRR is required if it is available. 
  

(a) This interpretation is corroborated by the Commentary to the Regulations, where the issue was directly addressed:” Discussion: Section 612(d)(1)(A)(i)(IV) of the Act requires special education and related services, and supplementary aids and services, to be based on peer-reviewed research to the extent practicable. States, school districts, and school personnel must, therefore, select and use methods that research has shown to be effective, to the extent that methods based on peer-reviewed research are available.”

v) Statement of appropriate accommodations necessary to measure performance of child on state and district assessments.

b) Projected date for beginning of services and modifications, frequency, location and duration is required here as well as previously.
c) Supports for school personnel are required to be included in the IEP. For students included in regular education, the regular education teacher is mandated to participate in the discussion of necessary supports for personnel.§300.324

9) PAGE ELEVEN

a) Gifted support services – only one consolidated IEP is required for students who are dual identified for special education and gifted support.

b) Extended School Year (ESY)

i) Section 300.106 of the Regulations requires that the District must provide an extended school year for students as necessary to provide FAPE.  Determination of the need for ESY is made on an individual basis.

ii) A District may not unilaterally limit these services by type, amount, or duration. It also may not extend ESY to only certain disability categories.  300.106 et seq.

(1) Specifically, a District may not offer a generic one size fits all ESY program for a student without consideration of individual needs.  Upper Merion School District, ODR # 10033/08-09 (May 26, 2009)

iii) ESY eligibility requirements are found in state regulations Chapter 14.132, which incorporate 34 CFR 300.106.  There are seven criteria to be considered under the PA ESY regulations.  See ‘ESY Guide” attached.

10) PAGE TWELVE
a) Placement concerns are addressed throughout IDEA and the Regulations.  LRE is specifically addressed at  §300.114-120
i) Parents must be participants in decisions specifically regarding placement as well as programming.

(1) District may make a placement decision without parents only if the District is unable to obtain the parent’s participation.  The attempts must be documented §300.501

ii) Child’s placement must be based upon the child’s IEP, be as close as possible to the child’s home, and, unless the IEP requires some other arrangement, the child must be educated in the school that he or she would attend if nondisabled.  Child cannot be removed from education in age-appropriate regular classrooms solely because of needed modifications in the general education curriculum.

b) LRE  requirement extends to nonacademic settings §300.107;300.117.  

c) Consideration specifically must be given to any potential harmful effects of a placement on the child. §300.116(d)
i) Case law: Oberti v Board of Education, 995 F.2d 1204 (3rd Cir. 1995). The two-part LRE test pronounced by Oberti inquires:  1. whether education in the regular education classroom can be achieved satisfactorily with the use of supplementary aids and services; and 2.  if not, what is the extent to which the child can be mainstreamed with regular education peers.  It is not necessary to move to the second part of Oberti’s two part test unless the first part is met.

11) PAGE THIRTEEN

a) Classification information is included for compliance and recordkeeping purposes. 

i) §300.115, and 300.38 requires that the Districts have a continuum of alternative placements available to meet the needs of children with disabilities. 

(1) The school-based portion of the continuum is listed on page 13.

(2) The continuum also includes special schools, home instruction, and instruction in hospitals and other institutions.

12) PAGE FOURTEEN

a) Penndata:  The IDEA requires each state to develop a State Performance Plan (SPP), which mandates indicators of compliance upon which data is collected. Performance reports are submitted annually to OSEP.  The Penndata page collects some of that required information. 
.







� “The IEP procedure is designed to ensure the creation of appropriate IEPs, and… procedural errors can result in an inappropriate IEP.” Caitlin W. v. Rose Tree Media Sch. Dist., 2009 U.S. Dist. LEXIS 42307


� “Problems with IEPs such as vagueness or failure to set measurable goals may constitute a denial of FAPE if they result in "the loss of educational opportunity, seriously infringe upon the parents' opportunity to participate in the IEP formulation process, or cause a deprivation of educational benefits." Souderton Area School Dist. v. J.H., 2009 U.S. Dist. LEXIS 10781, 2009 WL 349733, *6 (E.D. Pa., Feb. 11, 2009)


� Fuhrmann v. East Hanover Bd. Of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993)


�  §300.321


� Sch. Dist of Philadelphia v Deborah A. No. 08-2924(E.D. Pa 2009) citing Evan H v Chadds Ford Area S.D., 2008 WL 4791634.


� Pennsylvania SEAP Opinion No. 1813 undertakes an analysis of an IEP by beginning with a close reading of needs identified in a District ER, and comparing the resulting District IEP:  “ The IEP … should have been based on the …ER.  The District’s last ER (S-2) listed Student’s needs as follows: improvement in pragmatic language and social interaction skills; increased …self-advocacy skills; improved generation, organization, and expansion of ideas in written form; improved checking for correct sentence structure, spelling, and developmentally appropriate conventions; improved reading fluency; improved attention and focus during large group instruction and independent seatwork; improved organizational skills; assistance with transitions; assistance with learning strategies for assignment completion; help breaking down long-term assignments into smaller chunks; support in note taking; and improved writing speed. An IEP that was reasonably calculated to provide meaningful educational benefit would address these needs through specially designed instruction, a behavior management plan, related services, curricular adaptations, and/or instructional accommodations. Moreover, that IEP would be implemented in the LRE” Central Bucks School District (2007) at page (5).


� Section 1414(d)(1)(A)(i)(I) requires a statement of functional performance regardless of whether there 


�   Commentary in the Federal Register, page 4661.


� 46665 Federal Register / Vol. 71, No. 156 / Monday, August 14, 2006 / Rules and Regulations


�   Blacks Law Dictionary (8th 2004)


�  It is noted that, where legislation intends to permit other considerations (such as cost or whether compliance would be overly onerous), the word “practicable” is generally modified by the word “reasonably”  as in “ as far as reasonably practicable.” IDEA 2004 specifically does not provide this modification. See: Freedom of Information Act Federal Statute Title 5 U.S. Code,§ 552


� 46665 Federal Register / Vol. 71, No. 156 / Monday, August 14, 2006 / Rules and Regulations





